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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia convicting appellant 
o£ violations of District of Columbia Code, Title 22, Sections 
502 and 3202 


Appellant filed a timely notice of appeal and his appeal 


was duly noted. The judgment of conviction being a final order 


of the United States District Court for the District of Columbia, 


this Court has jurisdiction under 28 U.S.c. 1201. 


Report and Recornnendation of the U.S. acistra to In Rés 


slotion for Production and Preparation of Grand Jury Testinony 
as Ordcred by United Sta tes Magistra tc Arthur L. burnctt on 


the 19th of Sertenber, 1969, 


Order by United St. tes District Court Judaic Aubrey E, Robinson, 
tr, on the 2th of February, 1970; denying Appellant's Motion 
for a Writ of Mandanus to ‘direct the Comittin;:: Hardetrate to 
Reopen the Prelininary hearing after arguncnt on the Sth of 


September, 19694 


Officer Klepfel also testified that appellant was arrested 
while operating said auto on the 18th of April, 1969. The 
only connection Officer Klepfel had with the case related to 
the arrest of appellant on the 18th of April, 1969. Officer 
Klepful read a description of the armed robbery suspects from 


some other police officer's report, ° and did not know if any 


7 
photographs had been shown to the complainants. Defense 


counsel's request for a continuance to enable appellant to be 
confronted by the complainant's was denied by the court, and 
appellant was held for the action of the Granda Jury. (Pre- 
liminary Hearing, tr. 16). 

After the indictment was returned, appellant filed a 
motion on the 29th of July, 1969, for a Writ in the Nature of 
Mandamus to Direct the Committing Magistrate to Reopen the 
Preliminary Hearing. On the 24th of February, 1970, the trial 
court issued an order denying said motion. 

Prior to the trial, on the 6th of May, 1970, an identifi- 
cation suppression hearing was held. At the hearing, Elizabeth 
Garland testified that after she opened the passenger door of her 
vehicle, facing north o n 19th Street, N.W., for Mr. Boyd, she 
walked around the back of her car to the door on the driver's 


side of the vehicle. That upon arriving at the aforesaid door 


6/ Tr. 241-242. 


7/ Preliminary Hearing, Tr. 1l. 


-3- 


1 


Ales iapees ol Che two subjects". (Tr. 156). 
On the 18th of April, 1969, the appellant was arrested, 
while operating the aforesaid stolen auto and charged with un- 


authorized use of a vehicle.> On the 24th of April,1969, the 
appellant and the individual arrested in the stolen auto with the 
appellant, Thomas 4. Cummings, appeared in a line-up. Me Boyd 
failed to make any identification. Mrs. Garland studied the 


line-up for some time and then stated "No. --", which was the 


number position of the appellant in the line-up.* 


On the 25th of April, 1969, a preliminary hearing was 
| 
held in the District of Columbia Court of General Sessions. 


| 
Prior to the hearing counsel for appellant sent subpoenas to the 


complaining witnesses. Although Mrs. Garland received the sub- 
| 
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poena (Tr. 47), it appears that Mrs. Garland was not in 


attendance at the preliminary hearing. In support of the 


charge of unauthorized use of a motor vehicle, the only witness 
| 
at the hearing, Officer Jack Klepfel, testified that appellant 


was identified as being one of the individuals who had stolen 


the auto in an armed robbery on the 29th of March, 1969. 
| 


| 

3/ Preliminary Hearing Transcript, p. 3. 

4/ See Report and Recommendation of The U.S. Magis- 
trate in RE: Motion for Production and Preparation of Grand 
Jury Testimony, p. 2. 

| 

5/ Counsel for appellant at the Preliminary Hearing 
indicated that "she is not here to my knowledge". (Preliminary 
Hearing, Tr. 4). At the trial, the Court ruled that inquiry 

into Mrs. Garland's presence at the Preliminary Hearing was 
"irrelevant". (Tr. 48). 
| 


of her vehicle, she stood in a diagonaiiy scouth. direction 
and watched two negro males walk at a normal rate of speed 
directly toward her.. That she stood and watched the two men 
walk the 40 feet directly at her for about two minutes. (Tr. 
11-12). That she stood and watched them for the aforesaid 
period of time and distance, because she thought they wanted to 
ask directions. (Tr. 12). That when the appellant was 
about three feet directly in front of her, he said "this is 
a stick-up". (Tr. 13). That the appellant had a "doble- 
barrel sawed-off shotgun" hidden in his coat. (Tr. 15). Mrs. 
Garland also testified that the two individuals did not approach 
from the rear and put guns in her back and that she never told 
a police officer that they approached from the rear. (Tr. 31). 
That instead they both walked directly toward her and that they 
both stood directly in front of her. (fr. 39-31). 
At the identification suppression hearing, immediately 
preceding the trial, Mrs. Garland testified that she attended 
a line-up and identified the appellant. She further stated: 
"I remember starting to shake and saying, ‘there he is, 
there he is.' And the policeman told me to calm down 
and count from the left." (Tr. 26). 
Mrs. Garland further testified that she was told to calm down 


by the person sitting on her right (Tr. 45), and that she did 


not look at the line-up for a long period of time before making 


the identification. (Tr. 46). Mr. Boyd testified that he 
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attended the line-up and did not make any identification. 


(fr. 55). After the hearing counsel for appessaiuc LULEE iE 


the Court, in view of the statements made by Mrs. Garland 
concerning the line-up identification, that he would have to take 
| 


the stand. (Tr. 78) 


As a result of the Court's ruling, counsel for appellant 


felt compelled to call sieutenant ‘ouis Blancato, the officer 
| 
who conducted the line-up on the 24th of April, 1969, as a 


defense witness. (Tr. 348). “ieutenant Blancato testified that 


: 
he had conducted approximately a thousand line-ups or more a week 


since the procedure was first started. (Tr. 356). However, 


i 
much to defense counsel's surprise, “ieutenant Blancato not 


only recalled the statements, but in addition: 


"Well, when this victim came in or witness came in, 
she became very, very upset, and she told me that it 
was the No. 5 man and she was visibly shaking, she 
was nervous, and we tried to calm her down a few 
moments before we actually went into anything with 
her." (Tr. 355). 
For For some reason, wientenant Blancato did not write) down 
on the line-up sheet either the physical condition or 

| 
statements of the witness. but instead,brought into Court, 


after a delay which enabled the witness to leave the Court and 


return with the notes, a statement which was written up after 
i 


all of the line-ups were over. (Tr. 367-370). 


Officer Detective Jack G. Klepfel testified that he 
arrested the appellant on the 18th of April, 1969. That he 
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and his partner were in an unmarked cruiser (Tr. 220) parked in 
a westerly direction on I Street, W-Y., naving a cup of corree. 
(f. 222). That he first saw the auto when "it was almost 
alongside our car going east". (fr. 223). That the detectives 
made a U-turn and proceeded in pursuit of the car- That the 
detectives did not turn on any red lights or a siren. (Gea 
225-226) That the car increased speed and attempted to get 
into the flow of traffic at North Capitol. That he didn't 
recall if the light was red or green at the North Capitol inter- 
section. (Tr. 226) That in addition to appellant, who was 
driving, the detectives arrested a passenger, Mr. Thomas 
Cummings. (Tr. 226)- 

Mr. Cummings was subpoenaed to the trial by counsel for 
appellant, but because of his prior criminal record was not 
placed on the stand. (Tr. 339-340) Appellant took the stand 
and gave an alibi defense. (Tr. 375-89). On cross-examina- 
tion after eliciting from appellant the fact that Mr. Cummings 
was a passenger in the vehicle (@x. 382), the prosecutor asked 
appellant: 


“Have you seen Mr. Cummings since that date, since 
the 18th of April?" (Tr. 395) 


Appellant's motion for a mistrial was denied, and the Court 
allowed the prosecutor to explore the availability to the 


defense of Mr. Cummings to testify in the case. (Tr. 396-400) . 


After closing arguments and final instructions to the jury, 


a verdict of guilty was rendered. 


ARGUMENT TI 


THE COURT ERRED IN INSTRUCTINGTHE JURY THAT 
APPELLANT HAD A VITAL INTEREST IN TH OUT— 
COME OF THE TRIA 


After giving the general instruction on the credibility 
| 


of witnesses (Tr. 467-469), over appellant's objection (Tr. 


424), the Court instructed the jury: 


", defendant in a criminal trial is permitted to 
become a witness in his own behalf. His testimony 
should not be disbelieved merely because he is the 
defendant. However, in weighing his testimony, you 
have a right to consider the fact that he does have a 
vital interest in the outcome of the case. But, 
again, you should give his testimony such weight las 
in your very good judgment that testimony is fairly 
entitled to receive." (Tr.469-470) .8 | 

| 


It is submitted that the foregoing instruction invades 
the province of the jury with regard to determining the credibil- 
: | 
ity of the witnesses and therefore violated the appellant's 
right to a fair trail. The instruction singles out appellant's 


| 
testimony and informs the jury that his testimony was to} be 
judged in the same manner as the testimony of the other witnesses, 


| 
with one exception, namely, the jury was to specially consider 


appellant's "vital interest" in the result of the case. In 


effect the jury was told that appellant's testimony was | not 

to be treated in the same manner as the testimony of other 

witnesses, but was to be weighed by a different and harsher rule. 
8/ In his closing argument to the jury the prosecutor 


emphasized "interest" as the determining factor for the 
jury to conclude where the truth lies. (Tr. 429-430; 458). 
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Y AVAILABLE 


Missouri resolved the issue presented by the above 
instruction in State v. Finkelstein, 269 Mo. 612, 191 S.W. 
1002, 1004 (1917), by citation to a dissent written eleven 
years before: 

** = * In the Barrington case (State v. Barrington) 
Valliant, J., at page 126 of 198 Mo. (23), at page 
269 of 95 §.17. (235), said: ‘If the jury were to 
weigh his testimony under the same rules as the 
testimony of the other witnesses was to be weighed, why 
single him out and caution the jury to bear in mind 
his interest, and therefore (by implication) his strong 
temptation to testify falsely in his own behalf?'" 

The Missouri Supreme Court then adopted the reasoning of the 

early dissent and declared the giving of such an instruction 

to be reversible error. Arizona, California, Idaho, Kentucky, 
sOuisiana, Mississippi, Nevada, Oklahoma, South Carolina and 

Texas are also cited as holding such an instruction is prejudiciallyv 
“emtous. 85 A...R. 523, 577 (1933). 

Two State Appellate Courts have recently considered the 
same issue. The Iowa Supreme Court in State v. Bester, 167 N.WW. 
2a 705, 710 (1969), after noting the general rule that an 
instruction singling out the weight and credibility to be 
given one witness was in error, held: 

"After careful and repeated review of the considera- 
tions involved in the permissive use of a jury 
instruction which singles out and comments upon the 
testimony of a defendant, we conclude the giving of 


such an instruction constitutes reversible error." 


The Indiana Appellate Court in Garvin v. State, 263 N.E. 2a 


371, 372 (1970), observed that: 


| 

pees y ILS 

the sole judge or the credibility of ail the wi it— 

nesses and an instruction is errensors 5 

the province of the jury to the extent thac the 

txial court would be intimating his opinion of the 

eredibility of any witness or the weight to be diven 

to their restimony. * * * It is equally well a 

lished that when a defendant testifies in his own 

defense his testimony must be treated by the court 

an@ jury in tne came manacr as is the testimony of 

the other witnesses in the case. * * * Therefore an 
instructicn concerning the credibility of the defendant 

or the weight to be wee his SCSeEEeRY is erroneous 

to the extent it tends to single out the defendant 

and to lend the jury to judge his credibility in a 

diffezent manner thun the way EES would judge the 
credibility of the witnesses.' 


o 


he a result, the Court in Garvin held that the following 


instruction was error: 


"x *# * you should take into consideration his interest 

in the result of the case in determining his credibility. 

ard otherwise weigh his evidence as you weigh the Ces 
evidence ee detormine the credibility of other. a“ 
witnesses." 263 1.8. 2€ 372.9 i 


au Le ease at bay, the Court informed the jrry what factors 
| 


it was to consider: in weaching a Aetexaination of the weight 
and credibility to ba given to all of the witnesses then the 
Court pointed out to the jury thet the appellant had 3) vital 

| 
interest in the outcome of the case and instructed the jury to 
consider that vital interest in @stexmining the weight and 


credibility to be given appellant's testimony. Clearly the 


Couxt of Puerto Rico in People ev. _Nétal 
Rojas, 93 D.P-R. e44, 93 P.R.R. (1967), recognized that the 

inctruétion invades the province of the jury By stating: 

"*%* we have concluded that it is not wise to continue 

‘in the future the practice of thus charging the jury 

since it is not proper nor necessary to so qualify 

the testimony of the defendant. To leave to the 

opinion cf the jury the weighing of tliat testimony 


constitutes more sound justice." 


Y AVAILABLE| 


Court here imposed a different standard of credibility upon 


the appellant than that of the other witnesses testifying in 


the case. 

In Metzger v. State, 13 N.l. 2d 519 (1938), the Court 
approvea an instruction which did not direct the jury to 
scrutinize the defendant's testimony in any manner different 
from that of any other witness: 

"Now, the defendant has taken the witness stand and 
testified in this own behalf. In so doing, he be- 
comes a witness for himself,and you will scrutinize 
his testimony as you would that of any other witness, 
and regard him as a witness in the cause." 
In United States v. Howard, 433 F. 2d 505 (1970), this Court 
stated: 
"We believe, however, that when the accused testifies 

in his own behalf, any gratuitous suggestion or im- 

plication in instructions, that he is more likely 

to lie than other witnesses, is to be avoided." 
However, the instruction in Howara, 1° supra, as in Metzger, 
supra, while making a direct reference to the testimony of 
the defendant, informed the jury that the same standards 
applicable to the other witnesses were to be applied to the 
testimony of the defendant. 

In addition, in the case at bar it is submitted that the 


error was compounded by the instruction immediately following 


the aforesaid objectionable instruction: 


10/ "If you should find any witness, and make no excep- 
tions, any witness, including the defendant * * *". United 
States v. Howard, supra. 


"If you believe that any witness on either side in 
this case wilfully testified falsely with respect 

to a material fact about which the witness couldn't 
reasonably be mistaken, then you may if you see fit 
to do so disregard all or any portion of that witness ' 
testimony or accept such portion of portions you 
think is worthy of belief." (Tr. 470) 


Chief Judge Hood in Smith v. United States, 269 A. 2a 446, 447 
(1970), stated: | 
"It is my opinion that when a trial judge, as he must, 
instructs the jurors that they are the sole judges 
of the credibility of the witnesses and the weight to 
be given their testimony, there is no occasion to give 
the falsus in uno instruction." 11 


| 
Therefore, the jury was instructed that the appellant had a 


| 
strong temptation to lie and immediately after that if any 
witness lied they could disregard all of his testimony. It is 

| 
respectfully submitted that the Court's instruction denied 


L/ Chief Judge Hood also indicated in Smith th v. United 
States, supra, at p. 447, that he was in accord with the late 
Judge Parker's statement in Virginian Railway Co. v. Armentrout, 
166 F. 2d 400, 404-406 (1948): 

There was no occasion to apply to such testimony | the 

harsh falsus in omnibus rule, which has little or no 

place in modern jurisprudence. That rule arose when 
convictions of felony disqualified a witness; and it 

was based on the reasoning that, since perjury was a 

felony, the jurors should disregard the testimony of 

one whom they found to have perjured himself in the 

trial before tjem. The rule has been watered down until 

it means no more now than that the jury may disbelieve 

a witness if they think he is lying; but that they need no 

instruction as to that and giving it with respect to a 

particular witness accomplishes nothing except to convey 

to the jury the impression that the judge thinks that the 
witness has lied. * * *" 
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é : lin 
appellant's right to a fair trial. 


i2/ In United states v. Reid, 410 F. 24 1223 (1969), 
the Court held = similar instruction was reversable error 
where the txial couxt failed to sive a requested instruction 
directed at the interest of a goveznment witness. (Also see 
Taylor v. United Sertes, 360 r. 24 278 (1968) and Carrigan v. 
United States, 405 7. 22 1107 (1969). 


ARGUMENT IT 


THE COURT ERRED IN GIVING AN 
INSTRUCTION ON FLIGHT 


The Court, over appellant's objection (Tr. 422-423), gave 
the following instruction on flight: 


"Now, flight by a defendant after a crime has been 
committed may be motivated by a variety of factors. 
Flight does not necessarily reflect feelings of guilt. 
Feelings of guilt may be present in an innocent per- 
son and not necessarily reflect actual guilt. You 
may, but you are not required to do so, consider 
evidence of flight as one circumstance tending to 
show the defendant 'sactual feeling of guilt, You may, 
but you need not, consider feelings of guilt as evi- 
dence tending to show actual guilt. Above all, | you 
should not presume guilt from flight. You should 
consider and weigh any evidence of flight that you 
find from the evidence in this case and cmsider it 
in connection with all of the other evidence in the 
case in determining how much weight you should give 
any such evidence of flight as you find from the 
evidence." (Tr. 473-474). 


Appellant again objected to the form of the aforesaid instruction 


when the Court had completed its instructions to the jury. (fr. 


489-490) . 

Essentially the evidence introduced by the government in 
support of the flight instruction, indicated that appellant was 
seen approximately three weeks after the robbery in pecsesaiee 
of the auto stolen in said robbery. That the aforesaid auto was 
first seen by the arresting officers as they sat in their auto 


Grinking coffee. That the auto was moving about 25 or 30 miles 
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per hour in an easterly direction on I Street, N.t. That the 
arresting officers made a U-turn in their unmarked police 
cruiser and proceeded after the auto. That a passenger in the 
stolen auto turned and saw the unmarked cruiser. That the 
stolen auto went through a stop sign and accelerated to about 
50 or 60 miles per hour down I Street toward the intersection at 
North Capitol Street. That the arresting officers did not 
turn on a red flashing light or siren. That when the stolen 
auto arrived at the intersection, it was unable to get into the 
flow of traffic south on North Capitol and stopped. That the 
officers could not recall if the light at the intersection was 
red or green. That after the stolen auto had stopped because of 
the heavy flow of traffic, the occupants did not jump from the 
auto or attempt to flee, but instead waited until they were 
orderea out by the arresting officers. Appellant testified that 
he stopped at the stop sign and did not see the arresting 
officers until they approached his auto from the back and front. 
Therefore, the Court gave an instruction on flight based 
on the fact that approximately three weeks after the robbery 
in question the appellant accelerated to flee from an unmarked 


cruiser that did not have a siren or red flashing light. That 


appellant did not flee the stolen auto when stopped in traffic 


or resist arrest. 


In Austin v. United States, 134 U.S. App. D.C. nS £1969), 
where the suspect was pointed out by the victim on the day 
after the robbery and pursued at a rapid pace until caught by 
a police officer dressed only partly in his police uniform, 
this Court stated: | 


"In line with Wong Sun's skepticism of such charges, and 
the concomitant responsibility to use flight charges 
sparingly, we have doubts whether, on these facts, an 
instruction was appropriate at all. However, as’ noted 
in text, in the absence of an objection the error was 


harmless." 134 U.S. App, at p. 262 n. 3. 


This Court in Austin explored the prior decisions which 


dealt with the probative value in criminal trials of evidence 
that the accused fled the scene of an actual or supposed crime. 
The cases clearly illustrated the complexities and variety, of 
motives other than guilt of the actual crime which mottos 
such action. As a result of the weakness of such an inference 
the Court stated that the "flight instruction should be) used 
sparsely." 134 U.S. App. D.C., at p. 261. Therefore, it is 
submitted that the record is barren of meaningful evidence of 
flight. 

In addition, assuming there was sufficient Fie ioe of 
flight, the acts constituting flight in the case at bar took 
place three weeks subsequent to the robbery. The court, in effect, 

| 
instructed the jury that because the appellant attempted to 
flee in the stolen auto on the 18th of April, 1969, the jury 


could infer that the appellant did so as the result of feelings 
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of guilt of a robbery committed on the 29th of March, 1969. It 


is submitted, in view of the already admitted weakness of such 
an inference, to strain the inference of flight over a three 
week period of time was reversable error. 

In addition, as in Austin v. United States, supra, the 
court, in the case at bar, failed to give a fuller explanation 
of the variety of motives which might prompt flight. In Wilson 
v. United States, 435 F- 24403 (D.C. Cir. 1970), where trial 
counsel only made a general objection to the flight instruction, 
this court ruled: 

"Defense counsel did not object in the alternative, on 
the ground subsequently developed in Austin, that 
assuming there had been flight, a fuller explanation 

as to its significance was required. The situation is 

legally the same as if no objection whatever had been 

made to the flight instruction.” 
It would appear from a fair reading of trial counsel's second 
objection to the flight instruction that it was directed at 
whether in fact flight took place and not a specific request 
for a fuller explanation of its significance. (Tr. 489) It 
is submitted that the particular circumstances of this case, 
i.e., a three week period between the flight and robbery, is 
an appropriate case for the Court to find plain error, within 


the meaning of Rule 52, Fed. R. Crim. P. However, it does 


appear clear that trial counsel was asking for a fuller 


explanation as to whether in fact flight by the appellant took 


place, i.e., appellant's theory of the facts concem ing flight. 


It is submitted, that the court's failure to give a fuller 


explanation of the appellant's theory of the case concerning 


flight, as requested, was error. 


ARGUMENT IIT 


THE COURT ERRED IN REFUSING TO PERMIT 
COUNSEL FOR APPELLANT TO TESTIFY 


Counsel for appellant at the trial in May of 1970 


’ 
also represented appellant at the line-up on the 24th of April, 
1969. At a hearing before the United States Magistrate on the 
22nd of August, 1969, counsel for appellant represented that 
the complainant, tlizabeth T. Garland, at the line-up: 

"* * * she studied the line-up for some time and 

then stated 'No. --", which was the number position 

of the defendant in the line-up." 
Immediately preceding the trial on the 6th of May, 1970, Mrs. 
Garland testified at the identification suppression hearing 
that she identified appellant at the line-up, and that: 

"I remember starting to shake and saying, 'there he is, 

there he is.' And the policeman told me to calm down 

and count from the left." (Tr. 26) 
Mrs. Garland further testified that she was told to calm down 


by the person sitting on her right. (Tr. 45). And that: 


"I started from the left, looking through. As soon as 
I came to him, I knew." (Tr. 46) 


After the hearing, counsel for appellant represented 
to the court that: 


"x * * there is one other matter that I wanted to 

dispose of because it never came up in a trial that I 
haehad. I was present at the line-up. Mrs. Garland 
testified that she made certain statements which we 

heard her say: That is him, that is him, and someone 

said to remain calm. I did not hear those statements made, 
nor write them down. I feel that under these circum- 
stances, if a witness is not produced by the Government, 


I don't feel that I would have to take the stand, 
but--." i 
THE COURT: You won't take the stand in the course of 
this trial, counsel, and be trial counsel, too. 
MR. MIGUSTEIN: I know that's a problem. 
MR. EVANS: I wish that counsel had not waited until 
this time to advise us of this difficulty. 
MR. MILLSTEIN: I didn't know about this testimony. 
THE COURT: You were there at the line-up? 
MR. MILUSTEIN: Yes, I was. 
THE COURT: How far away were you? 
MR. MILLSTEIN: Right next to her. 
THE COURT: Was the police officer there? 
MR. MILLSTEIN: Yes. ! 
MR. EVANS: I have an officer who will corroborate 
that. I had not intendea to call him. | 
MR. MILLSTEIN: Do you have that line-up sheet, also? 
MR. EVANS: TI have a copy of the line-up sheet. | 
MR. MILUSTEIN: Okay, I would like to take the stand. 

* * * \ 
THE COURT: You knew at the Magistrate's Hearing) that 
there was come contention over this. | 
MR. MIUGSTEIN: No contention at all. 

* * * 
THE COURT: that is the most that can be made of) 
this, whether or not she said: That is him; that 
is him? There is no question about the positive! 
identification, is there? | 
MR. MIL“USTEIN: She stood there a long period of itime 
and said, 'Number Five'. 
THE COURT: Is there any question in your mind about 
that? 
MR. MI“ -STEIN: As to that, no. 
THE COURT: te are quibbling then, aren't we? 
(Tr. 77-80) 


Immediately after the foregoing discussion, the jury was 


sworn and Mrs. Garland took the stand. Mrs. Garland testified 
that: 


"Well, I started from left to right and looked at 
each one carefully. When I came to Number Five, 
was shaken and I said something like that's him; 
that's him. and they said, ‘Now, just be calm 
and count from right to left and tell us which 
one he is. 
* * * 
Iwas just --- I was so stunned. There he was 
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directly in front of me, just, you know, happening 
all over again. (Tr. 105-106) 


On the following morning, counsel for appellant made another 


motion to withdraw from the case. (Tr. 110) The Court denied 
counsel's request stating: 


"There is nothing that you have to offer to impeach, 
Counsel. *** ‘In the second place, all of this was 
known to you prior to the start of this trial." 
(Tr. 110) 


As a result of the Court's ruling, counsel for appellant 
felt that he was forced to put ,sieutenant ,ouis Blancato on the 
stand. (Tr. 348) jteutenant Blancato was the officer who con- 


ducted the line-up on the 24th of April, 1969. SLeutenant 


PP ; 13 
Blancato testified, much to appellant's counsel's surprise, 


that although he had ‘conducted approximately a thousand line- 
ups or more a week he recalled not only the witnesses state- 
ments but that in addition: 


"well, when this victim came in or witness came in, 
she became very, very upset, and she told me that it 
was the No. 5 man and she was visibly shaking, she 
was nervous, and we tried to calm her down a few 
moments before we actually went into anything with 
her." (Tr. 354-355). 


13/ BY MR. MI“LSTEIN: 
She told you that? 
I could see that. 
You could see that? 
Yes, sir. 
She didn't tell you that. Did you write it down? 
(Tr. 


However, “ieutenant Blancato testified that he aia not 
include these facts on the line-up sheet in the presence of 
defense counsel. (Tr 367) Instead, sieutenant pianchto waited 
until all of the line-ups were over that evening and then 
wrote down the information on different sheet of paper.“ 

(Tr. 369) 
| 

In United States v. Vereen, 429 F. 24a 713 (D.C. |Cir. 1970), 
where the trial court denied defense counsel's request to take 
the stand at the close of the government's case in chief, 
this Court reversed and remanded for a new trial after noting 
that counsel's testimony was essential to a fair trial ana that 
counsel had offered to remove himself and substitute an associate 
to enable the trial to continue without delay. This Court in 
Vereen, supra, relied on the ABA Canons on Droressionat mantiee 
and pointed out that: 

"The Canons and Code are clear that caunsel should 

avoid circumstances where his testimony may be 

required * * *. But in exceptional circumstances, 


such as those presented here, counsel's course 
appears acceptable." 429 PF. 2d, at Filer je\~ =} - 


In United States v. Porter, 429 F. 24 203 (D.C. Cir. 1969), 


this Court affirmed the trial court's denial of counsel's request 
to take the stand, noting that counsel's testimony would have 
been collateral and of little importance and that no offer 

of substitute counsel was made, thus leaving only the possi- 


bility of a mistrial if counsel testified. 


14/ “ieutenant Blancato also testified that: 
"“*** and, Mr. Millstein, you were standing 


In the case at bar, it is clear that trial counsel was 
first appraised of Mrs. Garland's version of the line-up 
identification immediately prior to the trial at the iden- 
tification suppression hearing. That trial counsel advised 


the court that he was unfamiliar with the issue, but that "if 


a witness is not produced by the Government" counsel may have 


to take the stand. (Tr. 77). At that point, the trial court 
informed trial counsel that "You won't take the stand in the 
course of this trial, counsel, and be trial counsel, too." 
(Tx. 77) Obviously, this statement by the trial court 
clearly informed trial counsel that his presence as a witness 
at the trial on behalf of appellant meant withdrawal from the 
case as trial counsel. Trial counsel for appellant had just 
stated that “only if a witness is not produced by the Govern- 
ment" would he feel ithe necessity of taking the stand, and in 
response to the aforesaid statement by the trial court, indicated 
that he was trying to make up his mind: 
"I know that's a problem." (Tr. 77) 
At that point counsel for the government entered the discussion: 
MR. EVANS: I wish that counsel had not waited until 
this time to advise us of this difficulty. 


MR. MIGLLSTEIN: I didn't know about this testimony. 
THE COURT: You were there at the line-up? 


there, sir. I guess you must have seen it 

also." (Tr. 369) 
Appellant's requested instruction to the jury that counsel for 
appellant could not take the stand was denied by the Court. 
(Tr. 439) 
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MR. MILLSTEIN: Yes, I was. 

THE COURT: How far away were you? 

MR. MILLSTEIN: Right next to her. 

THE COURT: Was the police officer there? 
MR. MIULSTEIN: Yes. 


Counsel for the government, at that point, advised the Court 
| 


that he had a police officer who would corroborate Mrs. Garland's 
| 
version of the line-up identification. (Tr. 78) When counsel 


for the government indicated, in response to defense counsel's 
question, that he had a copy of the line-up sheet, ihiek, which did 


not corroborate Mrs. Garland's version of the Tine=up |identifica= 


tion, counsel for appellant informed the Court: 


"Okay, I would like to take the stand." (Tr. 78) 


It is submitted, in light of the trial court's aforesaid condi- 
tional statement, i.e., "You won't take the stand in the course 


| 
of this trial, counsel, and be trial counsel, too", counsel for 


appellant's statement to take the stand was subject to the same 
| 
condition, and therefore, in effect, was a motion to withdraw 


from the case as trial counse1.?° 


Therefore, it is submitted that trial counsel requested 
to withdraw prior to the start of the trial. That theitest imony 
concerned a nerve center issue. That counsel made his motion 


15/ It is submitted that this conclusion is unmistakable, 
even though the trial court either woulda nc& or did not under - 
stand that fact by continuing to state that counsel could not 
be a witness and trial counsel, too. (Tr. 78) In addition, 
the trial court finally concluded by attempting to convince 
trial counsel that his testimony was worthless. (Tr. 79-80) . 
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to withdraw from the case when he was first appraised of the 
conflict in testimony. That not only was trial counsel's 
testimony not available from other sources, in the circum- 
stances of this case, but appellant was prejudiced by trial 
counsel's attempt to fill the void of his testimony. That in 
view of the Supreme Court's decision in United States v. Wade, 
388 U.S. 218 (1967), the primary purpose for counsel's 

presence at the line-up was to preserve the accused's ability 

to confront and cross-examine identification witnesses. However, 
in the case at bar, the trial court effectively precluded appellant 
from raising those rights. Therefore, it is submitted that the 
appellant was denied his right to a fair trial and was denied his 


16 
Sixth Amendment right to effective assistance of counsel. 


16/ It is submitted, considering the facts in this case, 
that a court reporter or substitute counsel should be provided 
at all line-ups. 
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ARGUMENT IV 


THE COURT ERRED IN GIVING AN AIDING 
AND ABETTING INSTRUCTION 


At the trial Mrs. Garland testified that the appellant 


pointed a shotgun at her, ordered her into the auto and 


proceeded to rob and then stole her automobile. Mr. Boyd 


testified that a second individual put a shotgun in his back and 


ordered him into the auto. That while inside of the auto, Mr. 


Boyd turned around and saw appellant pointing a shotgun directly 


at his face. (fr. 192). Appellant was arrested while driving 


the stolen vehicle approximately three weeks subsequent to the 
| 
robbery. Appellant's defense was that of alibi for the| evening 
| 


of the robbery and that he borrowed the vehicle from another 


just prior to his arrest. 
| 
In his instructions to the jury, the Court gave a flight 
| 
instruction, i.e., the jury could consider flight as one cir- 


cumstance tending to show the appellant's feeling of guilt 
| 


(Tx. 474), and a possession of stolen property instruction, 


i.e., the jury was permitted to infer from appellant's un- 


satisfactorily explained possession that he was guilty of the 


offense. (Tr. 484). Immediately after the possession of stolen 
property instruction, the Court instructed the jury that: 
"* * * you may find this defendant guilty of a crime 
charged in this indictment without finding that he 
actually committed each of the acts constituting the 
offenses or that he was personally present at the 


commission of the offense. This is so, because any 
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person who aids or abets the principal offender is 
punishable as a principal. That is, he is as guilty 
as if he had personally committed each of the acts 
which constitute the offense." (See entire instruc 
tion tr. 486-488) . 


Appellant's objection to the instruction was denied by the 


Court. (Tr. 489-490). 

It is submitted, that there was no evidence in the case 
of aiding and abetting by the appellant. Evidence was intro- 
duced by the government, indicating that appellant pointed his 
gun at both of the complainants. That he drove away Mrs. Gar- 
Land's automobile which also contained Mr. Boyd's property. 

It is submitted, that at the time of appellant's arrest 
in the stolen automobile, the substantive crime of robbery had 
been completed. The jury was instructed that they could infer 
guilt of the robbery from the unsatisfactory explained possession 
of stolen property and from the alleged flight three weeks after 
the robbery. However, the Court then gave the aiding and abet- 
ting instruction, which included the fact that the jury could 
find the appellant guilty of the robbery on the 29th of March, 
1969, “without finding that he actually committed each of the 
acts constituting the offenses or that he was personally present 
at the commission of the offense", if he "advised or incites or 
connives at any offense or * * * aids or abets the principal 
offender." (Tr. 486) 


It is submitted, that in accordance with the aforesaid 
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instructions, the jury could have believea appellant's alibi 
On the night of the robbery, i.e., March 29, 1969, but still 


concluded that the appellant was an accessory after the fact, 


i.e., that while appellant was not present at the scene of the 


robbery he advised or connived with the tvo principal offenders. 
Since the appellant was not indicted for being an accessory 
after the fact, the giving of this instruction was in error. 


(See United States v. Irving, 437 F. 2a 649 (D.C. Cir. 1970)). 
NSN 


ARGUMENT V 


THE COURT ERRED IN DENYING APPELLANT'S 
MOTION TO REOPEN THE PRELIMINARY HEARING 

On the 18th of April, 1969, appellant was arrested while 
operating a vehicle stolen in a robbery on the 29th of March, 
1969. Appellant was charged with unauthorized use of a vehicle 
and given apeliminary hearing on the 25th of April, 1969. 
Prior to the hearing counsel for appellant issued a sub- 
poena for the complainant and Mrs. Garland testified at the 
trial that she received the subpoena. (Tr. 47) The only 
witness at the preliminary hearing, in support of the charge 
of unauthorized use of a motor vehicle, was the officer who 
arrested appellant on the 18th of April, 1969. Aside from 
the arrest and subsequent line-up on the 24th of April, 1969, 
officer Jack Klepfd had no connection with the robbery case. 
Officer Klepfel was not aware of any prior photo identification, 
but was allowed to read a description of the armed robbery 
suspects from some other police officer's report. In 


addition, the court ruled that questions concerning witnesses 


and victims of the robbery wereout of the range of the hearing 


for unauthorized use. (Preliminary Hearing, tr. 9-10). In 


support of a motion for a continuance to enable the appellant 


to be confronted by the complainant, counsel for appellant 


stated: 


"k * * because of the circumstances of this particular 
offense, the fact that the robbery occurred March 29th, 
the fact that this defendant was arrested in the 
vehicle on April the 18th, approximately twenty days 
after the robbery, the fact that the description I 
have from the P.D. 251, the fact that one witnes 
identified the witness and one did not, the fact of 
the description of the defendant, no mustache, and so 
forth, I feel the witness was an essential element to 
the question of guilt or innocence of probable cause 
of this defendant." (Preliminary Hearing, Tr. 13). 
The court denied counsel's request for a continuance and held 


appellant for the action of the grand jury. (Preliminary Hearing, 


| 

Tr. 16). On the 29th of July, 1969, appellant filed a motion 
| 

for a Writ in the Nature of Mandamus to Direct the Committing 
| 

Magistrate to Reopen the Preliminary Hearing. On the 24th of 


| 
February, 1970, the court issued an order denying said motion. 
| 


In Ross v. Sirica, 127 U.S. App. D.C. 10, 12 (1967), 
| 


this Court stated: | 


"We have recognized that the preliminary hearing is 

an important right of an accused affording him '(1) an 
opportunity to establish that there is no probable cause 
for his continued detention *** and (2) a chance to 
learn in advance of trial the foundations of the 
charge and the evidence that will comprise the | 
government's case against him.' Blue v. United States, 
supra, 119 U.S.App.D.C. at 322, 342 F. 2d at 901 
(footnote omitted). We have held that the accused 

is entitled to the assistance of counsel at such 
hearings and that he may obtain subpoenas to compel 
the attendance of ‘material witnesses reasonably 
requested * * *,' Moreover, we have held that jthe 
right to a preliminary hearing, if timely asserted, 

is not forfeited solely by the later return of an 
indictment." | 
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Therefore, the Court in Ross v. Sirica, supra, granted the post- 
Snciictmentat pretrial motion to re-open the preliminary hearing 
Where defense counsel averred testimony relative to the issue of 
probable cause and made a timely request for their attendance. 

In the case at bar, counsel for appellant issued sub- 


poenas, which were served, and when the witnesses failed to 


is 
appear, averred testimony relative to probably cause and made 


a timely request for a continuance to obtain their attendance. 
Therefore, the court erred in denying appellant's motion. 

There remains the question of what relief appellant 
should be afforded as a result of the aforesaid denial of a 
meaningful preliminary hearing. It is submitted that the con- 
viction should be reversed and the appellant afforded a new 
trial. 

The prejudice to appellant as a result of the failure 
to provide a meaningful preliminary heaeing is clear. It was not 
until the identification hearing, immediately prior to the trial, 
that appellant first was appraised of Mrs. Garland's version of 


the line-up identification. Counsel for appellant then took the 


17/ “Neither do we think that the availability of a 
remedy should depend upon the outcome of a race between counsel 
seeking habeas corpus or mandamus and the grand jury acting upon 
the charge. We, therefore, conclude that relief in such a situa- 
tion is not to be foreclosed solely by reason of an intervening 
indictment. Blue v. United States, 119 U.S.App.D.C., at p. 320. 


18/ Assuming no physical disability or disregard for the 
judicial process, the inference arises that the witness was told 
not to appear by the government. At the trial, the court ruled 
that inquiry into Mrs. Garland's presence at the Preliminary 
Hearing was irrelevant. (Tr. 48). 


THE COURT ERRED IN ALLOWING THE GOVERNMENT 
TO EXPLORE THE AVAILABILITY OF A DEFENSE WITNESS 


Thomas Cummings, a passenger in the stolen vehicle at 
| 
the time of appellant's arrest, was subpoenaed to the trial by 


appellant. However, because of his prior criminal record 
appellant did not call Mr. Cummings as a witness. (Tr: 339-40). 
On cross examination of appellant, after eliciting the fact 
that Cummings was a passenger in the vehicle (Tr. 382), the 


prosecutor asked appellant: 


"Have you seen Mr. Cummings since that date, since 
the 18th of April?" (Tr. 396) 


Appellant's motion for a mistrial, or in the alternative, 


for a corrective instruction was denied, and the court allowed 


the government to further explore the availability to the 


defense of Mr. Cummings to testify in the case. (Tr. 396~ 


| 
400) .1° 


The government took the position that it could comment 
on the availability”? of an important defénse eieneests after 
—_———ity/The prosecutor also cross-examined apo ane s 
wife about Mr. Cummings. (Tr. 288-289) 


20/ The prosecutor, in support of his request "to 
probe the present whereabouts of this witness and *** avail- 
ability of this witness" (Tr. 397), stated: 

"Counsel has made a decision not to call this witness 

because he has a prior criminal record. That! s| the 

sole reason. Counsel could call him if he desired 
tocall him, despite the fact that he has a prior 

criminal record." (Tr. 398) 

21/ It is submitted that a witness who could verify 
the fact that appellant borrowed the stolen auto (Tr.393) and 
that appellant did not flee was an important witness. 


T. the c-se at cou-sel for appellant moved for 
a mistrial and in the alternative, for a corrective instruc- 
tion. (Tr. 400). The court refused, and allowed the .government 
to continue its line,of questions. It is submitted that the 
court's action was error and violated appellant's right to a 


fair trial. 


Respectfully submitted, 


Stephen S. Millstein 
Counsel for Appellant 
917 - 15th Street, N.W. 
Washington, D.C. 20005 
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“ preventing the appellant from putting that witness on the 


22 “ 
stand. It is clear that the government's sole reason for 


exploring the availability of the witness was to prejudice 
the appellant, i.e., present to the jury the unfavorable 
inferences from appellant's failure to call an available witness. 
Appellant was then placed in the position of calling the witness 
to the stand, with the resulting impeachment by the government, 

s - 23 
or dropping the issue. 

In Bradley v. United States, 136 U.S.App.D.C. 339, 344 
(1969), this Court hela that it was error for the government 
to suggest that an inference be drawn against a defendant 
because he failed to call to the stand a witness who would have 
to incriminate himself. This Court in Bradley, supra; further 
held that the trial court's statement in the instructions to 
the jury not to draw any inference of guilt from defense 
counsel's failure to call the witnesses was not sufficient, 
that: 

"The mere fact that a prosecutor has stumbled need not 

require a mistrial. We have approved the action of 

a judge who sought to retrieve the situation effec-— 

tively by admonishing the jury at once, without 

Waiting for his formal instruction, to disregard 

the prosecutor's comment. Prejudice may particularly 


be avoided if the judge steps in on his own initiative." 
136 U.S.App.D.C., at 345. 


23/ The court ruled that appellant could not argue 
that the witness was in custody, and therefore, available to 
both parties. (Tr. 399). 


22/ The government offered an extensive list of 
prior criminal convictions for impeachment purposes. (Tr. 


308-311). as 


onlv action available to him. However, the Court denied 


counsel's request to take the stand and to withdraw from the 
case. At that point, counsel for appellant was placed in the 
position of either waiving the issue or putting a government 
witness on the stand. Considering the prejudicial nature of 
Mrs. Garland's statements on such a nerve center issue, counsel 
for appellant felt compelled to put Gieutenant Blancato on the 
stand. \Jieutenant Blancato, to the surprise of appellant's 
counsel, produced in:open court notes corroborating Mrs. 
Garland's testimony in court that were made on the evening 

of the line-up after'all of the line-ups were over. 

It is submitted that the inability of appellant's 
counsel to take the stand and the testimony of Lieutenant 
Blancato was prejudicial to appellant. Therefore, the court 
erred in denying appellant's motion to re-open the preliminary 
and the resulting prejudice denied appellant his right toa 


fair trial. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether appellant’s motion to reopen his prelimi- 
nary hearing was properly denied. 

II. Whether the trial court committed error in any 
of the following instructions: 


A. The instruction on the defendant as a witness; 
B. The instruction on flight; 
C. The instruction on aiding and abetting. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,619 


UNITED STATES OF AMERICA, APPELLEE 
v. 


JOSEPH JONES, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a six-count indictment filed June 17, 1969, appel- 
lant was charged with two counts each of armed rob- 
bery, robbery, and assault with a dangerous weapon (22 
D.C. Code §§ 3202, 2901, 502). After a trial on May 6, 
7, 8 and 11, 1970, before the Honorable Aubrey E. Rob- 
inson, Jr., and a jury, appellant was found guilty.: On 
August 14, 1970, appellant was sentenced to concurrent 


2 Appellant was found guilty of all counts as charged, with the 
exception of the two counts of robbery, which the jury did not 
consider upon its finding of guilt on the two counts of armed 
robbery. 


(1) 


2 


terms of imprisonment for five to fifteen years on each 
count of armed robbery and one to three years on each 
count of assault with a dangerous weapon. This appeal 
followed. 

Mrs. Elizabeth T. Garland testified that on March 29, 
1969, while in the company of Mr. John Boyd,? she was 
about to enter her parked automobile at about 10:00 
p.m. after leaving the Dupont Plaza Hotel. The automo- 
bile, 2 1968 Pontiac convertible, was parked on 19th 
Street between Dupont Circle and Q Street. After the 
passenger door of the automobile had been unlocked by 
Mrs. Garland for Mr. Boyd, she walked around the rear 
of her automobile to enter the driver’s side. Just then 
she observed two men crossing 19th Street diagonally 
about thirty-five to forty feet away, proceeding directly 
toward her at a normal rate of speed. One of the two 
was appellant* (Tr. 81-86). 

Mrs. Garland watched both men continuously as they 
approached, thinking that perhaps they desired some in- 
formation. When they were within one yard of her, 
appellant stated, “This is a stick-up,” and both he and 
his companion brandished “double-barreled, cut-off shot- 
guns, which they pointed at [her]” (Tr. 84-85). Mrs. 
Garland was told to open her car and get in, and she 
did so. Appellant, after considerable difficulty, entered 
the rear seat directly behind her. While in the automo- 
bile, she could not see appellant well, although she had 
obtained a very good look at him earlier when he ap- 
proached, brandished his weapon, and entered the rear 
seat of her automobile‘ (Tr. 86-89). Once all four par- 


2Mr. Boyd testified to all the details of the offense. He was, 
however, unable to identify appellant (Tr. 187-200). 


3 Prior to trial the court held a hearing on appellant’s motion to 
suppress evidence of Mrs. Garland’s identification of appellant at 
the lineup and her in-court identification as well. After extended 
examination and cross-examination of Mrs. Garland, the motion was 
denied (Tr. 3-67). 


+ At the pretrial suppression hearing Mrs. Garland testified that 
the lighting for the area was good, since illumination was provided 
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ties were in the automobile, Mrs. Garland’s purse was 
taken and emptied of its contents. Her wallet was re- 
moved by appellant’s companion and the purse returned. 
The wallet, in addition to a credit card case, contained 
$20 in cash and a $5.00 check.® Thereafter Mrs. Gar- 
land was instructed to find her car keys* and start the 
car. She and Mr. Boyd were thereafter ordered out of 
the ear. Prior to leaving, appellant, who moved into the 
driver’s seat, instructed his companion to fire a shot, 
which he did. The two then drove off (Tr. 89-93). 
On April 18, almost three weeks later, Detective Jack 
Klepfel of the Metropolitan Police Robbery Squad was 
in a cruiser with his partner in the vicinity of Second 
and I Streets, Northwest, when he saw Mrs. Garland’s 
stolen automobile proceeding along I Street. The car 
was moving within the speed limit. After the automo- 
bile passed the parked cruiser, Detective Klepfel’s part- 
ner made a U-turn and began to pursue the stolen auto- 
mobile. When its passenger looked through the rear win- 
dow and saw the U-turn of the police car, however, the 
stolen car then rapidly gained speed and traveled at 
speeds up to fifty miles per hour before it was ultimately 
forced to a stop by the congestion of rush-hour traffic 
on North Capitol Street. Appellant was the driver of 
the stolen automobile (Tr. 219-229). Mrs. Garland’s 
keys, government exhibit No. 4, were found in the igni- 
tion at the time of appellant’s arrest (Tr. 230-231). 


“from the windows of the hotel rooms, plus street lights” (Tr. 11). 
At trial a picture of the location, government exhibit No, 3-B, was 
shown to Mrs. Garland, and she identified the position her automobile 
had occupied at the time of the robbery and the street light which 
was on the curb next to her automobile (Tr. 99-100). 


5 Mr. Boyd was treated by appellant’s companion in the same 
fashion as Mrs. Garland (Tr. 189-195). Approximately $80 was 
stolen from him during the robbery (Tr. 192). 


Government exhibit No. 4 was shown to Mrs. Garland and 
identified by her as one-half of her key ring which contained 
her car key at the time of the robbery. The key ring bore her 
initials and still contained the keys to the trunk of her car, 
the ignition, and her former office (Tr. 101-103). 
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Appellant testified on his own behalf. He denied the 
commission of the offense and stated that on March 29 
he and his wife went to visit his mother in the hospital, 
where she was scheduled to undergo surgery the follow- 
ing day. While at the hospital, he met his brother and 
his grandfather, and after their visit they all proceeded 
to the grandfather’s house (Tr. 375-377). Appellant fur- 
ther stated that he was driving the stolen automobile on 
April 18 because he had asked a friend, one Frank Har- 
ris, to lend him his car to run an errand. The car that 
Mr. Harris lent him, unknown to appellant, had been 
stolen from Mrs. Garland. He denied driving at an 
excessive speed or attempting to flee from the police 
(Tr. 378-880). Thereafter the defense rested. 

After the government presented rebuttal testimony not 
pertinent to this appeal, the trial court asked counsel to 
submit any proposed instructions. The government re- 
quested instructions on flight and aiding and abetting, 
both of which were granted. Appellant objected to the 


instruction on flight. Appellant’s proposed instruction 
on identity was accepted by the trial court, and his re- 
quest for an instruction on alibi was granted. Appellant 
thereafter requested an instruction on the defendant as 
a witness, which the trial court granted; appellant’s ob- 
jection to the part concerning the vital interest of the 
defendant was overruled (Tr. 422-425). 


ARGUMENT 


I. Appellant’s motion to reopen his preliminary hearing 
was properly denied. 


(Tr. 25-26, 46, 79-80) : 


Appellant contends that error resulted from the failure 
of the District Court” to grant his motion to reopen 


7 We note at the outset that appellant’s motion to reopen the 
preliminary hearing was denied by the District Court on February 
24, 1970, and was never renewed at trial. We submit, therefore, 
that appellant has waived any possible claim of error and should not 
now be heard upon this issue. 


his preliminary hearing. For the reasons stated here- 
after, we disagree. 

Appellant’s preliminary hearing was held on April 25, 
1969, in the Court of General Sessions. Appellant had 
subpoenaed the complaining witness, who failed to ap- 
pear. As a result he requested a continuance until she 
appeared; the continuance was denied, and the hearing 
was held. Appellant was thereafter held for action of 
the grand jury. On June 26, 1969, appellant was indicted 
upon the instant charges, and on July 29 appellant filed 
his motion in the District Court to reopen the prelimi- 
nary hearing. 

It can thus be seen that appellant was not indicted 
until some two months had elapsed after his preliminary 
hearing. Since appellant was adequately represented at 
the preliminary hearing by counsel, and since in this 
argument he has not presented any excuse for his failure 
to raise any alleged defect before his indictment, we 
submit that appellant’s motion was untimely and was 
properly denied. See Ross v. Sirica, 127 U.S. App. D.C. 
10, 14, 380 F.2d 557, 561 (1967) ; Stith v. United States, 
124 U.S. App. D.C. 81, 361 F.2d 535 (1966); Blue v. 
United States, 119 U.S. App. D.C. 315, 342 F.2d 894 
(1964), cert. denied, 380 U.S. 944 (1965). 

In any event, the return of the indictment by the 
grand jury and appellant’s conviction after a jury trial 
render his contentions moot. The Federal Magistrates 
Act of 1968, 18 U.S.C. § 8060 (e), makes it clear that 
the sole function of the preliminary hearing is to estab- 
lish probable cause for holding a defendant to answer to 
the grand jury. Thus, even if the preliminary hearing 
were not based on probable cause, this defect cannot be 
attacked once the grand jury has independently found 
probable cause, especially after a conviction upon that 
indictment has been rendered. The mere fact that ap- 
pellant may have been denied, in whole or in part, the 
“inevitable by-product” of discovery is inconsequential. 
United States v. Hinkle, 307 F. Supp. 117, 122 (D.D.C. 
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1969) ; see United States v. Coggins, 140 U.S. App. D.C. 
134, 138 n.30, 483 F.2d 1357, 1361 n.30 (1970) ; Crump 
y. Anderson, 122 U.S. App- D.C. 173, 352 F.2d 649 
(1965). 

Most importantly, appellant has not demonstrated how 
the testimony of the complaining witness would have 
negated a finding of probable cause. Rather than want- 
ing the appearance of the complainant to negate prob- 
able cause, appellant was attempting solely to obtain dis- 
covery. See the Report and Recommendation of the 
United States Magistrate, dated September 19, 1969, per- 
taining to the hearing on appellant’s motion for the pro- 
duction and preparation of grand jury testimony held 
on August 27. Appellant’s speculation that some testi- 
mony of the complainant regarding the lineup might 
have been in some manner contradictory, thereby en- 
abling him to use it at trial for impeachment, certainly 
does not go to probable cause. The lineup, which was 
held the evening before the preliminary hearing, pro- 


vided a positive identification of appellant as an armed 
3 counsel was present during the line- 
has contended, that 


negate a finding of probable cause, 

itself sufficient grounds for rejecting his argument. See 
Washington v. Clemmer, 119 U.S. App. D.C. 216, 339 
F.2d 715 (1964). See also Jackson v. Hart, D.C. Cir. 
No. 21,205, decided October 5, 1967 (unreported).* 


8 Appellant additionally contends that the trial court erred by 
refusing to permit his trial counsel to testify on his behalf. 
Basically, the scenario is as follows. At the pretrial suppression 
hearing the complainant stated that she appeared at the lineup. 
When asked if she could identify anyone, she identified No. 5, who 
was appellant. Thereafter she started to shake and was calmed by 
a police officer who told her to count from the left, which she did 
(Tr. 25-26). On cross-examination she stated, “I started from the 
left, looking through. As soon as I came to him, I knew.” It was 
at that point that she began to shake (Tr. 46). At the hearing on 
appellant’s motion for the production and preparation of the grand 
jury minutes before the magistrate, appellant’s counsel remembered 
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II. The jury instruction was proper. 


(Tr. 219-229, 308-315, 339-340, 379-380, 382-383, 
396, 455, 467, 469) 


A. The instruction on the defendant as a witness 


Appellant claims that the court erred in giving an 
instruction in which the jury is informed that they have 
a right to take into consideration the defendant’s inter- 
est in the outcome of the case.® As a basis for his con- 
tention appellant cites the fact that the courts in thir- 
teen states have decided not to give such an instruction. 
Among the cases principally relied upon by appellant is 
State v. Bester, Iowa ——, 167 N.W.2d 705 (1969), 
in which the Supreme Court of Iowa concluded that an 
instruction was erroneous which informed the jury that 
they were not required to accept a defendant’s testimony 
as true and that they might take into consideration his 
interest as someone charged with a crime. The instruc- 
tion in the instant case does not, by informing the jury 
of their right to consider that the defendant has an in- 


only that the complaining witness appeared at the lineup and “just 
said a number, and that was the end” (Magistrate Tr. 10-11). 

Appellant now claims error in that his counsel was not permitted 
to take the stand and impeach the testimony of the complainant, 7.e., 
to contradict her recollection of shaking and being told by the 
officer to calm down and count from the left. Even assuming that 
some type of contradiction existed, it is clear that such contradiction 
was of the utmost in unimportance. Appellant’s counsel could have 
testified only that he did not remember any further discussion after 
the complainant identified appellant. Such testimony certainly would 
not preclude the possibility that further discussion did occur. The 
only important matter was the identification, which even appel- 
lJant’s counsel admitted was positive (Tr. 79-80). Appellant’s con- 
tention that denying his counsel the right to take the stand was 
prejudicial because it concerned a “nerve center issue” (Brief for 
Appellant, p. 23) is unmeritorious, to say the least. 


° Appellant, pursuant to the request of the trial court for proposed 
instructions, asked for the standard instruction, JUNIOR BAR SEC- 
TION OF D.C. Bar ASS’N, CRIMINAL JURY INSTRUCTIONS FOR THE 
DISTRICT OF COLUMBIA, No. 23 (1966), but requested that the 
portion referring to the defendant’s “vital interest” be omitted (Tr. 
424). 


8 


terest in the result of the case, so pointedly refer to the 
possible unreliability of the defendant as a witness. 
Other cases cited by appellant are similarly distinguished. 

In evaluating an asserted error in a jury charge, this 
Court looks to the charge as a whole and ascertains 
whether there was a likelihood of misleading a jury “to 
the extent that it is more probable than not that an im- 
proper verdict was rendered.” United States v. Thur- 
man, 185 U.S. App. D.C. 184, 185, 417 F.2d 752, 758 
(1969), cert. denied, 397 U.S. 1026 (1970); see, ¢.g., 
Suggs v. United States, 182 U.S. App. D.C. 337, 341- 
342, 407 F.2d 1272, 1276-77 (1969). It can hardly be 
said that the jury was misled in the instant case.?° 

In any event, the permissibility of the instant charge 
is well established in this jurisdiction. It has been sus- 
tained by both this Court and the Supreme Court and 
should not be held erroneous in the instant case. Reagan 
v. United States, 157 U.S. 301 (1895); United States v. 
Gaither, U.S. App. D.C. ——, 440 F.2d 262 (1971) ; 
United States v. McCleary, D.C. Cir. No. 23,142, de- 
cided June 30, 1970 (without opinion) ; Fisher v. United 
States, 80 U.S. App. D.C. 96, 149 F.2d 28 (1945), aff'd, 
328 U.S. 4638 (1946).7 


20 Appellant did not request that a similar instruction be given 
concerning any government witnesses, with which he could have 
countered the instant instruction, see Bush v. United States, 126 
US. App. D.C. 174, 177 n.6, 375 F.2d 602, 605 n.6 (1967) ; but he 
did argue his own special interest to the jury (Tr. 455), thereby 
negating any prejudice. 


11 Appellant almost parenthetically adds that the trial court com- 
pounded its alleged error in giving the instruction on the defendant 
as a witness by giving the “falsus in uno” instruction. JUNIOR BAR 
SECTION, supra note 9, No. 12. We note that throughout the court’s 
instructions the members of the jury were admonished that they 
were the finders of the facts and that they were “the sole judges of 

. . credibility” (Tr. 467); that it was for the jury to “determine 
whether to believe any witness and the extent to which any witness 
should be believed” (Tr. 467); and that the jury should give “the 
testimony of a witness such weight as in [their] very good judg- 
ment [they] think that a witness is entitled to receive” (Tr. 469). 
The falsus in uno instruction in this case followed that approved 


B. The instruction on flight 


Appellant’s objection to the trial court’s instruction on 
flight, if we correctly understand his argument,” ap- 
pears to be two-pronged: (1) the evidence was contra- 
dictory concerning whether there was in fact any flight, 
and therefore the instruction should not have been giv- 
en; and (2) where the alleged flight occurred three weeks 
after the offense, the nexus is too tenuous to permit the 
use of an instruction on flight. We disagree. 

The evidence revealed that a police officer observed 
appellant on April 18, 1969, driving the automobile which 
had been stolen from the complainant on March 29. 
Upon observation, the officer made a U-turn in his un- 
marked cruiser and began to pursue the stolen automo- 
bile. At the time the officer executed his U-turn, the 
stolen car was proceeding within the speed limit. After 
appellant’s passenger looked through the rear window 
of the stolen automobile and saw the unmarked cruiser ** 
making the U-turn, appellant accelerated the stolen auto- 
mobile to speeds up to sixty miles an hour; he even ran 
through a stop sign in an effort to elude the pursuing 
police. At the intersection of I and North Capitol Streets, 
appellant was thwarted by the mass congestion of the 
5:00 p.m. traffic, and his arrest was immediately effected 
(Tr. 219-229). Appellant, on the other hand, testified 


in Shelton v. United States, 88 U.S. App. D.C. 257, 169 F.2d 665, 
cert. denied, 335 U.S. 884 (1948), in that it did not require the jury 
to follow the maxim, “falsus in uno, falsus in omnibus,” but left 
it to their discretion to do so. In sum, the court left the issue of 
credibility where it belonged—with the jury. 


12 We do not understand appellant’s arguments to be addressed 
toward the content of the instruction, but merely to the propriety 
of its use. 


13 Appellant contends that emphasis should be placed on the fact 
that the police pursued him in an unmarked cruiser to support his 
theory that appellant could not have been fleeing from the police. 
His argument is strained at best. The multitude of such police 
vehicles in the community and their patently obvious and distinctive 
unadornment make such cars as readily recognizable as a scout 
car with a red light on top. 
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that he was simply proceeding down the street in the 
automobile, which unknown to him was stolen, when he 
was arrested (Tr. 379-380). He denied ever exceeding 
the speed limit, and contradicted the statement that he 
failed to stop at the stop sign (Tr. 382-383). Certainly 
there existed sufficient evidence on which to base the 
instruction on flight, since, if the jury chose to believe 
the testimony of the officer, which they obviously did, 
appellant did in fact flee upon the realization that he 
was being pursued for driving the stolen automobile. 

Appellant additionally contends that the use of the 
flight instruction in some manner permitted the jury to 
infer that he committed the armed robbery. While ap- 
peilant certainly did commit the armed robbery, as the 
jury found, appellant’s contention of the tenuous connec- 
tion between that armed robbery and his flight is simply 
unfounded; 7.e., the motivating factor of appellant’s 
flight was his guilt of the armed robbery. More impor- 
tantly, however, the flight and the instruction thereon 
properly placed in perspective appellant’s disavowal that 
he knew the automobile was stolen at the time of his 
arrest. There was, we submit, no error in the giving 
of the flight instruction. 


C. The instruction on aiding and abetting 


Appellant’s contention that the court erred in giving 
an instruction on aiding and abetting borders on the 
frivolous. The uncontradicted evidence at trial was that 
two persons perpetrated the armed robbery. Appellant 
was positively identified as one of those two persons. It 
cannot be gainsaid that the elements of aiding and abet- 
ting were present: (1) that an offense was committed 
by someone; (2) that appellant participated or assisted 
in the crime; and (3) that appellant had guilty knowl- 
edge of the crime. E.g., United States v. Harris, 140 
U.S. App. D.C. 270, 284 n.40, 485 F.2d 74, 88 n.40 
(1970). Appellant’s contentions to the contrary are un- 
persuasive. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN F. EVANS, 
JOHN S. RANSOM, 
Assistant United States Attorneys. 


14 Appellant additionally contends that the trial court erred by 
permitting the prosecutor to elicit from him during cross-examina- 
tion the availability of Thomas L. Cummings, appellant’s passenger 
at the time he was arrested in the stolen vehicle, with particular 
reference placed on the prosecutor’s question: “Have you seen 
Mr. Cummings since that date, since the 18th day of April?” (Tr. 
396). Appellant argues that this questioning was prejudicial be- 
cause it improperly permitted the jury to infer matters of detri- 
mental consequence to him, since the prosecutor knew that Mr. 
Cummings was not going to testify, although willing to do so 
(Tr. 308-315). 

The reason that Mr. Cummings was not called as a witness is 
unclear. Apparently appellant’s counsel made a tactical decision to 
forego his testimony, and his reference in his brief to the trial 
transcript (Tr. 339-340) does not particularly clarify the issue, 
although the prosecutor at trial stated it was because of Mr. 
Cummings’ criminal record (Tr. 397). In any event, appellant 
suffered no prejudice. Properly analogized, the instant situation 
bears marked resemblance to the “missing witness” concept. Here, 
for whatever reason, Mr. Cummings was not placed on the witness 
stand to testify for the defense; the prosecutor certainly was not 
charged with presenting appellant’s case; and it can only be con- 
cluded that for all practical purposes the witness was unavailable. 
In speaking of missing witnesses, this Court has stated that an 
inference from the absence of a witness that his testimony would be 
adverse to the defendant cannot be invoked “if the witness is equally 
available to the government and is in a legal sense a stranger to 
the accused.” Milton v. United States, 71 App. D.C. 394, 397, 110 
F.2d 556, 559 (1940). So it was in the instant case, where the wit- 
ness was not equally available to both parties and, more importantly, 
where the witness was hardly a stranger to the occurence. Since it 
undoubtedly would have been proper for the prosecutor to argue 
that Mr. Cummings was a “missing witness,” a fortiori the rather 
innocuous question of which appellant complains certainly falls 
short of being error. 
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